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Counterstatement of Jurisdiction

The People accept the Statement of Jurisdictiofostt by Defendant.
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Counterstatement of Questions Involved

Did the trial court abuse its discretion in deryiJohnson’s motion for new trial
based on newly discovered evidence due to itsritpdhat the testimony of the
victim’s son was neither credible nor veracious?

The People answer no.
Johnson answers yes.
The trial court would answer no.

When an appellate court remands a case withifpetstructions, it is improper for
a lower court to exceed the scope of that ordAccording to the Supreme Court’s
Remand Order, the trial court was to limit itselfa consideration of Charmous
Skinner’s proposed testimony, that the murderdri®imother was a person other
than Justly Johnson or Kendrick Scott, and whetheh testimony, either under an
ineffective assistance of counsel theory or a nedidgovered evidence theory,
warranted a new trial; the trial court was not clieel by the Remand Order to give
an opinion about the type of murder involved orrtitive for the murder. But the
trial court also did do what it was directed by 8wgpreme Court’'s Remand Order to
do, that is, to again, determine whether thertesty of Charmous Skinner either
under an ineffective assistance of counsel theoy mwewly discovered evidence
theory, warranted a new trial, and the trial calditnot find Skinner to be a credible
witness as far as his testimony that he saw thedener and that it was neither
Johnson nor Scott. Is reversal of the trial te@rder denying Johnson’s Motion
for Relief from Judgment warranted?

The People answer no.
Johnson answers yes.
The trial court did not address this question.

Should Defendant’s claims of ineffective asarste of trial and appellate counsel
pertaining to the victim’s son fail?

The People answer yes.

Johnson would answer no.
The trial court answered yes.

- Vil -
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There is no free standing claim of innocenc#fichigan jurisprudence, nor should
there be; in any event, has Johnson shown entitietoaelief under the stringent
burden of proof that other states which had reaeghsuch a claim have applied?

The People answer no.

Johnson answers yes.
The trial court did not address this question.

- Viii -
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The People’s Rendition of the Facts

Defendant, Justly Johnson, hereafter referredrplgias Johnson, was convicted, following
a bench trial before the Honorable Prentis Edwartidirst-degree felony murder, MCL 750.316,
assault with intent to rob while armed, MCL 70.88d felony firearm, MCL 750.227b. He was
sentenced to life imprisonment for the first-degmeerder conviction, to 20 to 30 years
imprisonment for the assault with intent to rob larmed conviction, and a consecutive two years
for the felony firearm conviction.

Bench Trial
Evidence

Included among the evidence presented at trial therfollowing testimony and stipulations.
Prosecution
William Kindred

William Kindred testified that Lisa Kindred, theasased victim, had been his wife (Waiver
Trial Transcript, 01/10/00, 12). They had thragdren, who in May of 1999, were ages 8, 2, and
newborn (13).

On the evening of May 8, 1999, he, his wife, anelrtthree children went to a drive-in
theatre (13). After that, they stopped by hisheds and sister’s house on Bewick (13-14). yThe
were all in their new Plymouth Voyager minivan (13yVhile he went up to the house, his wife and
kids stayed in the van (14). He went to hisgsisto talk to his brother-in-law, Verlin Milleabout
purchasing a motorcycle (15). This was sometifteg enidnight (15). Twenty minutes after they

got to his sister’s, his wife came up to the hotasget him (15). They did not leave right then,
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however (15). His wife went back to the van aadtayed in the house talking to Miller (15). As
he was finally getting ready to leave, he heardtveloanded like a car door closing (15). He
thought that Lisa was coming back into the houggetdiim to come out (15). When he and Miller
went to the door, he saw their van taking off (B)-1 The van'’s tires were squealing and it was
speeding, which made him think that something wasg (16). At the time that he saw the van
taking off, he also saw a person running througifild that was across the street from his sister’
house (16). He tried to go after this person,idyuihe time he got out there, the person was gone
(16). When he came back to where the van hadl jeded, he saw broken automobile glass; the
glass was stillwarm (16). The van had gonéendirection of Warren (16-17). He could not see
it at that point (17). He just started yelliagd a neighbor from across the street came outy@and
told her to call the police (17). She did, apddlked to the police as well (17). He thentueio
his sister's house, where his sister told him thate was a gas station in the area (17). He
borrowed his mother’s car and went up to the gaisost that his sister had told him about (17).
That was where he saw their van (18). Both dobtise van were open and he also saw EMS there
(18). Then, he saw his wife (18). EMS haddrea stretcher (18). They were putting his wife
in the back of the EMS vehicle (18). He tried@jét to her, but they would not let him (18). &¥uh
EMS took his wife away, he tried to get his kid$ oithe van (18). Initially, the police, who veer
also on the scene, would not let him do that, lverh they did (18). He noticed that the driveldes
window of the van was missing (18).

He then went to the hospital where his wife hadhldaken, but he never saw her alive again
(20). At the hospital, he was notified that hiéevhad died (21). Later, he got his wife’s purse

back from a detective (21).
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On cross-examination, Mr. Kindred testified that hiife had driven the van over to his
mother’s and sister’s (22). His wife parked th@across the street from his mother’s and sister’s
house (22).

Stipulation (Medical Examiner’s Purported Testimony)

The parties stipulated to the admission of thequait of Chief Wayne County Medical
Examiner Sawait Kanluen, which was read into tloenm#, and which stated, in pertinent part, that
the 35-year-old female victim sustained a singlestpot wound to the left breast, with no evidence
of close-range firing, and that several small inlag superficial wounds present on the left breast
and chest were consistent with the decedent bawmiglsrough an intermediate target (Waiver Trial
Transcript, 01/10/00, 32-33).

Verlin Miller

Verlin Miller testified that he was the brotherdaw of William Kindred (Waiver Trial
Transcript, 01/10/00, 34). He was married to \W#lster (34).

Will and his wife Lisa stopped by their house ia thte evening/early morning hours of May
8/9 (34). Will had dropped by to discuss thechase of his (Miller’'s) motorcycle (35). As he was
escorting Will to the door, he heard a loud pop.(35le looked outside and saw Lisa driving off,
and he also saw a person running through the &eddss from his home (35). What he noticed
about Lisa’s driving was that she was burning rulaipel driving real fast (36). He had never seen
her drive like that before (36). When he saw,thaturned around and grabbed his jacket and truck
keys and jumped in his truck and took off (36)e went looking for the minivan (36). Meanwhile
Will had gone running after the person who was mgpthrough the field (36). He did not get a

good look at this person (36). He came upon timévian two blocks over, at a gas station on the

-3-
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corner of Cadillac and East Warren (36-37). Tl@wan was sitting on the island and the driver’s
side door was open (37). Then, he looked ovérdside and saw Lisa lying on the ground (37).
Lisa’s three children were still in the minivan §37The driver’s side window was shattered (37).
When he returned to his house, he noticed that thes broken glass where the minivan had taken
off from, which was right across the street fromm lhouse (37-38).

He knew who Justly Johnson was, but not by thateng9). Johnson was called Stank in
the neighborhood (39). He identified Johnsonaartas the person who he knew as Stank (39).
He could not say one way or another if Johnsontheperson who he saw running through the field
when the minivan took off (40).

On cross-examination, the witness testified thatolhe the police that the person he saw
running through the field was wearing a dark swdaetsvith a hood, dark pants with reflective
stripes going down the sides, and white gym shé@<l4). He also described the person as being
tall (44). He was asked whether he thought Jahmss tall; he responded that he thought that
Defendant was fairly tall (44).

Detroit Police Officer Terry Wilcox

Detroit Police Officer Terry Wilcox testified th&ie was also on duty on May 9, 1999
(Waiver Trial Transcript, 01/10/00, 52). He réedlhe and his partner going to a Marathon gas
station at around 1:30 a.m. on that date (52). thBytime they arrived, the victim had been taken
away (53). There was a van in front of the gasat door (53). The windows of the van had been
shot out; there was a little broken glass outsideevan (55). And there were children in tha va
(53). He thought that the glass outside of thehad come from the victim opening the door; he

explained that when a window is shot out, thegddass that initially falls out and what is leftisry
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fragile and when the door is opened aggressiviedyrest of the glass falls out (55). The small
amount of glass he saw at the gas station leddbelteve that the initial shattering of the window
did not occur there (55). He and his partnestessin securing the scene (53). He lookedradou
for possible evidence but did not find any in thaa (53-54).

He and his partner were then sent to another tmtadi secure the scene there (57). This
other location was a residential street (57). etbee saw glass on the street and a spent caging (5
The spent casing was right by the curb (57).

On cross-examination, Officer Wilcox testified thia spent casing that he found was across
the street from the location where Mr. Kindred’mtiees lived, which was 4470 Bewick (58-59).
Stipulation (as to spent casing found in front of 470 Bewick)

The patrties stipulated that the spent casing faufidnt of 4470 Bewick was a .22 caliber
long Winchester Super X fired cartridge case (Waiw&l Transcript, 01/10/00, 81).

Antonio Burnette

Antonio Burnette testified that he knew Johnsong Wk identified in court (Waiver Trial
Transcript, 01/11/00, 8-9). He knew Johnson ftbeneighborhood, but he only knew him by the
nickname Stank (9). He also knew a person whas®ame was Snoop, who he also knew from
the neighborhood (9). Johnson (Stank) and Snaap Wiends (9).

He saw Johnson and Snoop on the evening of Ma38 (©). He saw them at a house on
Bewick and Hurlbut (9). The house was not JohissonSnoop’s; it was somebody else’s house
(10). He had a conversation with Johnson an@@abthat time (10). Johnson said that he was
going in the house to use the phone and that was ddid (10). When he came back out,

Johnson asked him if he wanted to go over to semale’s house with him (10).

-5-
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At 10:30 p.m. that evening, he (the witness) weith Wis father (12). When he returned
to the area of Bewick and Hurlbut later, at aro@r8D a.m., he saw Johnson and Snoop again at
somebody’s house on Bewick, whose name he diceeati(12). Then, he and Johnson went over
to some female’s house (13). After they leftfédmaale’s house, they got into a car with Mike and
the three of them went to his (the witness’s) sisteouse because she was supposed to be having
a party (13). Finding nobody there, they cameladewick (13). Snoop was still there on
Bewick (13). At that point, Snoop told him somath) and Johnson participated in this
conversation (14). After Snoop said whateveraswe said (there was an objection by defense
counsel as to what Snoop said), Johnson alsolsgti®hoop shot her (14). After Snoop said what
he said, and Johnson said what he said, he (tnesgif learned that a woman had been shot; he
found this out when he went to go get a “blunt” dmedsaw an ambulance and the police in the
neighborhood (16).

The next morning, he was interviewed by the police] he gave them a written statement
(16-17). The police wrote the statement out,l@dead it and signed it (17). He made aneffor
to tell the police everything that he knew abouetlddy getting shot (17). He told the policettha
Johnson said that Snoop had shot somebody (1@)tedtified that this was true (19).

The witness also acknowledged having testifieth@ftreliminary examination that before
his father came and picked him up, Snoop and Johingd talked to him about their plans for the
night (20). He acknowledged having testifiedha preliminary examination that Johnson and
Snoop had been talking about “hitting a lick” thaght (20). The witness testified that what hd ha
testified to at the preliminary examination had rbémie, and it was still true (20-21). He

acknowledged having testified at the preliminargraination that Johnson and Snoop talked to him
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about coming with them to “hit a lick,” but that ted them no (22-23). That was true then, and
it was still true (23).

After his father dropped him back off on Bewickdaafter Johnson and Snoop told him
about Snoop having shot a woman, Johnson saidhthatas going to make a phone call, and
Johnson asked him if he wanted to go over to semale’s house (24). After Johnson made his
phone call, he heard Johnson then call his ginftiand ask her to come and get him (24).

When Johnson was talking about how Snoop had Badatly, Johnson said that the reason
that she was shot was because she owed Snoop somey (@4). The witness was then asked if,
at the preliminary examination, he had testifiest the reason that the lady was shot was because
she would not come out with any money; he resporidatihe did say that at the preliminary
examination, and that that was true (25).

When asked if Johnson said anything about the ayggin that was used on the night in
guestion, the witness responded that Johnson imwidhat it was a rifle, an AK (28). When asked
if he saw either Johnson or Snoop with any kingusf that night, the witness responded not that he
remembered (28). After having his memory refreshigh his preliminary examination testimony
(28-29), the witness testified that he saw JohmasmhSnoop with an AK-47 and a .22 (30). When
asked if he saw what happened to those guns, thesgiresponded that he saw Johnson take a sheet
out of Snoop’s house and wrap up one of the guadipanit in his girlfriend’s car (30-31). The riex
morning, he saw Snoop put the other gun in hissgidr (31).

After he had the conversation with Johnson and gno® got into Snoop’s car and went to
sleep (31). He was awakened the next mornirggdmfice officer, and taken downtown to answer

guestions about the lady getting shot (31).
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It was sometime after he got out of the police lgglafter giving the police a statement, that
he received a communication that he was going t&itied (32).

On cross-examination, Burnette testified that hewka person named Rita (32). He went
to Rita’s home with Johnson at some point on M&$2833). From there, he and Johnson went
to a 4H club, and from there they went back to'Rit@use (33). He did not know what time this
was; all that he knew was that it was at night (33)le and Johnson spent an hour at Rita’s house
and then from there, they walked to a place wheredught some weed (34). From there, he and
Johnson went to a store on Warren and Pennsyl{@a He still did not know what time this was
(34). He and Johnson then ran into a cousinofthe witness’s) who told them about a party that
his sister was having at her house (35). HeJahdson then went to the Amoco gas station on the
corner of Warren and Cadillac (35). There werambulances or police cars at this gas station at
that time (35). At that gas station, they met &Jik friend of his (36). He and Johnson got in
Mike’s car and they drove to his sister’s housgnd that his sister was not even there (37). yThe
then drove around for about half an hour, and Mie dropped him and Johnson off on East Fort
(38).

The witness acknowledged that he had been drirdadgmoking marijuana during the day
(39-40). He did not think that his drinking amdaking had any effect on his ability to talk, see,
or hear (41). The witness testified that whengblice got him out of the vehicle, he thought tha
he was under arrest, maybe a suspect in this 4a¥e (When asked if he was afraid of being at
Homicide, he responded that he was not (41). pitiee told him that he would be charged with
this homicide, but that did not scare him (45).t Hoamicide, an officer wrote out his statement,

which he signed (42). He acknowledged that at 8tatement, he said nothing about Johnson

-8-

NV T2:2S:6 9T02//T/3 DS Ag AaAIFDIY



having said that he participated in this shoot®r43). That was true then, and it was stikétru
now (43).

About guns being put in cars, the witness ackndgée having testified at the preliminary
examination that he saw Snoop put the gun in tivktof the car at 7:00 or 8:00 a.m. on May 9 (43-
44).

He testified that it was after Mike dropped him aathnson off that he saw an ambulance
(48).

On redirect examination, the witness testified Wia¢n he had the conversation with Snoop
about hitting a lick, Johnson was there, but Johas not participate in the conversation (48)eTh
witness then acknowledged that at the preliminaayménation, he testified that both Johnson and
Snoop talked about hitting a lick (49). Also edirect, the witness reiterated that his fathekqac
him up from the neighborhood at around 10:30 p.nd 8ok him with him to take his aunt
someplace (49). He reiterated that it was ar@i8d a.m. when his father then dropped him back
off in the neighborhood, around Bewick and Hurl{&a).

The witness reiterated that he saw Johnson andoSndting guns in their girlfriends’ cars
(50). He was asked if he saw this before or &kéehad the conversation with them about the lady
getting shot; he responded that he saw this aétdrdd the conversation with them about the lady
getting shot (51). He knew that Johnson put threig his girlfriend’s car that night, and that $po
put the gun in his girlfriend’s car the next moifb1). He saw Snoop do this after he went to
sleep in Snoop’s car, but before the police candegan him out of that car (52).

The witness was asked about when he saw the andetdad stuff at the gas station (52-53).

He was asked if Johnson was with him when he seylik responded that Johnson was not with

-9-
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him then (53). He had gone up to the gas statitrthey would not let him in (53). He testified
that he never did see Johnson any more that night ( He was then asked when he had the
conversation with Johnson and Snoop about thegatling shot; he responded that that was around
3:30a.m. (54). The witness was asked how hkeld@myve a conversation with Johnson if he never
saw him again that night (54). The witness redpdrthat he had gotten back from being dropped
off by his father at around 2:30 a.m., that hendoln, and Snoop all chilled out at Snoop’s house,
smoking a blunt (weed), and then Johnson left, Smabp said that he was going to bed, so he went
out and stuck around for a minute, and that is wiemwent up to the gas station, to buy another
blunt (cigar), and he saw the ambulance and theyidvwoot let him into the gas station (54-55).
He then went back to Snoop’s car (55). When askeszh it was that he had the conversation with
Johnson and Snoop, the witness responded thas h@fare Johnson left Snoop’s house (55). He
was asked when it was that he saw the guns beingtpuhe cars (55). He responded that he saw
Johnson do this before he went to the gas statimhhe saw Snoop do this the next morning (55).

The witness was asked when it was that he and dolwere riding around in Mike’s car;
he responded that it was before his father pickedup to go to his aunt’s (56). When his father
picked him up, neither Johnson nor Snoop were With (56). The witness then testified that
Johnson and Mike were with him when he saw the #mloe and the police cars at the gas station
(57). Then, Mike dropped him and Johnson off @stB-orest, and from there, they went to
Snoop’s house, and from Snoop’s house, he and dokwent around the corner of Bewick, and that
is when the police told them to walk on the othde ©f the street (57).

On examination by the court, the witness was agkeelwas able to see what type of gun

Johnson put into the trunk of his girlfriend’s dag;responded that he was not able to see what type
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of gun it was, except that it was a long gun (60Yhen asked if he knew who had the AK-47, the
witness responded that Snoop had that gun, anddhatson had a .22 rifle (60-61). Also on the
court’s examination, the witness testified that whe went up to the gas station to get a cigagst
then that he saw the ambulance (61). After sabaighe came back and they all went in the house,
they being he, Johnson, and Snoop (61). Theywse around the corner, and his older brother
came around where they were and talked to Snoog@muson and asked him why he was not at
home (61). When his brother left, he, Johnsod,&moop went back to Snoop’s house and started
talking and smoking weed (61-62). It was dutimg conversation that Johnson said that Snoop
had shot the woman because she would not comeithuttve money (62). Finally, the witness
testified, still on the court’s examination, thiatvas before his father picked him up that he had t
conversation with Johnson and Snoop about hittilhckawhich, he said, meant to rob somebody
(64). Johnson said that that was what they weirgggo do, and Snoop invited him to join in (64).

On redirect examination by the prosecutor, the @asntestified that when he saw the guns
taken out and put in the cars, one was wrappedlarket, and one was wrapped in a sheet (66).
He had seen the guns before they were wrapped/p (6
Raymond Jackson

Raymond Jackson testified that he knew Johnson th@meighborhood for some years
(Waiver Trial Transcript, 01/11/00, 68-69). Hweekv him by the nickname Stank, but he also knew
that his name was Justly (69).

In the early morning hours of May 9, 1999, therswahooting that occurred outside of his
house on Bewick (69). He actually heard the M@t He had been in his living room asleep, and

the shot woke him up (70). He did not look ougsichmediately, but at some point, he did (70).
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What he saw when he looked out was a police car (T@e police car was in front of the field next
to his house (70).

He saw Johnson later on that same morning as Johves® getting out of the car with his
mother (71). Johnson came down to his housesketldnim about all of the TV cameras that were
outside, and he answered Johnson (71-72). Johhso came in his house and said Happy
Mother’s Day to his (the witness’s) grandmother)(72Johnson then told him about what had
happened outside of his house (72). Johnsorhtoidhat he did a lick (72). When asked what
this meant to him, the witness testified that d hamumber of meanings, like winning at a dice game
or getting over on somebody, and it also meantirgpbomebody (72-73). Johnson also told him
that he messed up and he had to shoot (73). \Alerd if he thought that Johnson was talking
about shooting craps when he said that he hadbtut ghe witness responded that he did not know,
because Johnson was so drunk (75).

The witness was asked about two statements he tmddke police (75). He made the first
statement the night of the shooting before he tedlkelohnson (75). He made a second statement
to the police a day or two after his first statet{@&®6). In the second statement, he told thecpoli
about Johnson having come over to his house (A&)e police knew about Johnson having been
over at his house because the police arresteddokisen he was coming out of his (the witness’s)
house (76).

The witness continued with his testimony, testifythat Johnson said that the shooting
happened by the field, by the vacant lot next sohause (77). Johnson told him that it had been
him and Snookie (77). He testified that Snookreal nhame was Kendrick Scott, who lived on

Hurlbut (77).
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The witness testified that on the night of the gimgp he saw Snookie hand his girlfriend,
a girl who lived down the street from him (the veisis), something long wrapped up in clothes (79).
He saw this after the shooting had occurred (79).

The witness testified that at some point he gokddcup on the 'O floor of police
headquarters (79). Johnson and Snookie werealttat floor (79). Snookie kept hollering out
something all night that caused him distress (80here was also a time when Johnson walked by
his cell and stopped, pointed his finger into leb, @and said, “l ain’t going to believe the hypeiill
getyou.” (81-82). Johnson also said that whatleedéthe witness) told the police, he (Johnsors) wa
going to fuck him up (83).

On cross-examination, the witness testified théduea brother named Eugene Jackson (84).
Eugene did not live where he lived (84). Whenredsk had a good relationship with his brother,
he responded, “Sometimes.” (84). The witnedditx$that his brother helped him with taking his
medications and going to the doctor and stuff (89)he withess acknowledged taking a lot of
medications, which included Zoloft and anti-abusedmoine, and he acknowledged that his
medications made his vision blurry and made hirgdothings (86). He had just recently been at
Riverview and Mercy Hospitals because of his mddicadition, which was, that sometimes he
heard things, voices (87). He testified that las wurrently suffering from depression (104).

The witness testified that the second time thavagtaken down to Homicide, the time that
he actually stayed in jail there, the police didldraat him, but as far as them threatening hirayth
told him that they wanted to know what Stank had ham, and that if he did not tell them he could

go to jail (94-96).
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The witness testified that Johnson never told Hat he hurt anybody (100). All that
Johnson told him was that he had hit a lick, amd tle messed up and had to shoot, but he did not
say that he killed or hurt anybody (100). Theess testified that on the day that Johnson tiohd h
this, which was at his (the witness’s) house, lteJminson were in the house drinking, and he saw
the detectives who he had talked to earlier outgifi¢). They asked him who Stank was and that
is when Johnson came out of the house (101). détextives approached Johnson and asked who
he was, and Johnson told them that he was Standl. (10

On redirect, the witness testified that his brotBagene was a good friend of Johnson’s
(111). He testified that his brother Eugene imaurt now and had been sitting in court allref t
time that he had been testifying (112).  He fiestithat his brother approached him during
lunchtime, and, in her (the prosecutor’s) presetode him that he did not appreciate him testifying
(112).

The witness testified that Johnson came over thdise after the police brought him (the
witness) back to his house, which was around 7.0, after he gave the police his first statement
(117). Johnson came over in the afternoon, ardu®@d or 2:00 p.m., on May 10 (117). It was
while he and Johnson were in his house that heebokit and saw the same detectives he had seen
earlier at the police station (117). That was mvhe went outside and they asked him if he knew
Stank (117). They had not asked him about Stdrvhe was at the police station earlier (118).
Johnson was in his house at this point (118). Mdwhnson came out and identified himself as
Stank, the detectives took Johnson away (118)was then later that day that they came and got
him (the witness) (118). It was then that he enlaid second statement, the one in which he told

the police that Johnson told him about hittingck knd messing up and having to shoot (118).
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Defense
Eugene Jackson

Eugene Jackson testified that Raymond Jackson veaslder brother (Waiver Trial
Transcript, 01/11/00, 138). They looked outdach other (138). He never took Raymond to the
doctor or anything, but that was something thatbeld have done (138). He would see Raymond
everyday, and they discussed this case (138). knee& Johnson as Stank (139). Johnson was a
friend of his (139).

He was aware that there had been a conversatisre®etRaymond and Johnson at his
grandmother’s house on May 10 (139). As far aatwlie conversation was about, Raymond told
him that Stank came over drunk, that Stank wished grandmother a happy Mother’s Day, after
which Stank sat down and talked to him (139). rRayd told him that Stank had told him that he
(Stank) had hit a lick shooting dice (139-140).

On cross-examination, the witness acknowledgedihhiad a conversation with Raymond
in front of the building during a break in thisarand that she (the prosecutor) was present éor th
conversation (146-147). He acknowledged thablieRaymond that he did not appreciate the way
that he was testifying, that he did not think thatRaymond) would do Stank like that (147). He
also acknowledged that Raymond’s response atithattas that he was just telling the truth (147).
He acknowledged that Stank was his very good freamdlhad been for 16 years (148).

On redirect, the witness testified that he was ip#h his brother when he said these things
in front of the prosecutor because he felt thabhigher was not being truthful because Raymond

had told him that Stank had told him that he Hitlashooting dice (150).
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Justly Johnson

Justly Johnson testified that his father had ghienthe nickname Stank when he was a child
(Waiver Trial Transcript, 01/11/00, 151).

He testified that he had contact with the policewhe was at Raymond Jackson’s house
(151). How that came about was that the policeewetside, and he walked up to them and gave
them his name, and they took him downtown for goestg (151-152). At the time, he was
residing with Yolanda Holt (152). He kept soméhcf personal belongings there (152).

At about 6:00 p.m. on May 8, 1999, he was on WaarehConnor; his girlfriend dropped
him off there (153). From there, he went to Kees house on St. Clair Street, where he stayed
until about 9:30 p.m. (153). Then, he went owdf{éndrick Scott’'s house (153). Kendrick Scott’s
nickname was Snookie (159). Antonio Burnettep\Wwh only knew by the nickname Shorty, was
there (154). Then, he and Shorty left Scottisdasg Scott did not go with them (154). They walked
up Hurlbut Street and then some other streetsa@nwhay to a Rita’s house (154). He was going
to hook Shorty up with Rita’s cousin (155). Hwal&horty then left Rita’s house after a time and
walked down various streets until they ran intor8he friend Mike at a gas station at Warren and
Cadillac; this was around 12:00 a.m. (155). Theae nothing happening at this gas station at that
time (156). They got into Mike’s vehicle, aneyhall went looking for Shorty’s sister’s house
because Shorty said that his sister was havingtg (1%6).

At some point, Mike dropped him and Shorty off batkhe gas station at Warren and
Cadillac (157). It was now around 1:00 or 1:1%6.94157). There was a bunch of police cars at
the gas station (157-158). As they were walkipgaward the gas station, Shorty told him to act

like his father (158). As they approached theggason, a police officer told them to get thelkfuc
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away, so they went to the gas station across thet<tl58). From the gas station, he and Shorty
went over to Kendrick Scott’s house; it was nowuaieh 1:30 a.m. (159). He talked to Snookie
about seeing the police at the gas station (158hookie and Shorty then left and he stayed at
Snookie’s house and used the phone (159). Heddak girlfriend Yolanda Holt to come and get
him and she did (159-160). This was around 2:80 &160). Holt took him over his mother’s
house (160). His mother was not there when héhgoe, so he and Holt sat in the car and talked
for awhile (160). Holt then left and he wentoiitis mother’s house (161).

The next day, Holt came over and told him thafblece were looking for witnesses in this
case and that his name had come up (161). Upoteliag him that, he went over to Bewick
Street, where his auntie and also Raymond Jacksmh(lL61). He got dropped off at his auntie’s
and he went down to Raymond’s house (161). Rags@randmother was there (162). He never
had any conversation about what he had seen gathstation, about ambulances being there, nor
did he say anything about hitting a lick (162ie just talked to Raymond about the neighborhood,
and how it had changed since he had moved away.(16Ben, the police pulled up outside, and,
since he knew that they were looking for him adtaegs, he went out there and approached them
(162). They asked him to come with them, and loperated (163). He went downtown with them
(163).

He never threatened Raymond (163). Furtherm@@geer had a gun on him that night
(160). He never carried a gun (160). He hadingtto do with the shooting (163).

Trial Court’s Findings of Fact and Verdict

The trial court found Johnson guilty as chargedig@arrial Transcript, 01/12/00, 21-31).
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Evidentiary Hearing on Remand

The evidence and testimony at the evidentiary hgayn remand from this Court included
the following:
Antonio Burnette

Antonio Burnette testified that he knew Defendahistly Johnson and Kendrick Scott
(“Motion” Transcript, 04/08/15, 8). He recallegstifying against these two Defendants at their
respective trials relative to the murder of a woraara particular night, that being May 9, 1999, in
his neighborhood (8-9). He did not witness thedeau himself, nor was he at the scene of the
murder (9). At the time of the murder, he knewhtdefendants, in that he hung around with them
9).

The testimony that he gave against the two Defasdaas not true (10). Neither of them
ever confessed to him of robbing or shooting thena who got killed on the night in question (10).
Nor did he ever see either Defendant carrying atannight or the day after (10).

The reason that he gave false testimony againsivin®efendants was because the police
had caught him with an ounce of weed, and they ganesome paperwork to sign, and his being
a minor at the time, and not knowing what was gainghe signed it (10). He was afraid of the
police, and thought that he would be charged vagtnmturder (10). The police actually told him that
he would be charged with the murder if he did estify against the Defendants (11).

At the time of the murder, at around 12:00 a.ml:00 a.m., on May 9, 199, he was with
Johnson, who he referred to as “Stank” (11). ™ese hanging out on Mount Elliot and Vincent,
at his cousin’s house, and they left there and weetite home of another of his cousins (11). He

was not on Bewick Street at the time of the shap(ir?).
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Neither of the Defendants threatened him or anyohes family to testify at the proceeding
(12). Nor was he threatened or coerced by anykts#yto get him to give the testimony he was
giving at this hearing (12). He was currentlypnmnson for fleeing and eluding, but he would be
eligible for parole on April 21 (12). The reagbat he was giving the testimony that he was giving
now was because by being in prison, he had tintlkeiné about the hurt that he had done to other
people, and in order to change his life, he hachinge the bad that he had done to other people
(12).

On cross-examination, the witness was asked Heapteliminary examination of the two
Defendants, he had been asked by Scott’s attofiheywas afraid of “these men at this time?,” to
which he responded, “Yes.” (13-14). He resportatihe did not recall being asked that question,
and giving that answer, but after reviewing theéipr@ary examination transcript, he acknowledged
that he was asked that question and did give tieaver (14). When asked if it were true that he
was afraid of the two Defendants at that time wviitaess responded that that was what the police
wanted him to say, that is, the police told hinmt th&cott's attorney asked him if he was afraid of
the two Defendants, he was to say that he was %14-1

The witness was then asked if at Scott’s trialyas asked the following questions, and gave
the following responses:

Q When the police were questioning you, did thegdlen you
to get you to tell what you knew?
A No.

Q Did they promise you anything to get you to tern what
you knew?
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No.

They advised you of your rights, however?

Yes.

You're aware that you were under some suspicion?

Yes.

o » O » O »

Have you had any threats by anyone at all in coiorewith
your telling the police and testifying?

>

Yes.
Q From who?

A From the guys that be around the neighborhodthey come
back and tell me things.

(15-16).

The witness testified that he recalled this testiypdut it did not change the fact that the
police gave him a piece of paper and told him whaiay and how to say it (16). When asked if,
when the attorney asked him at Scott’s trial ifhagl been threatened by the police and he said,
“No,” that was a lie, the witness responded thatis (16). And it was also a lie when the attgrne
asked him if he had been promised anything toigetdtell what he knew, and he responded, ‘No.”

On examination by the trial court, the witness w&saked why he should be believed now
when he was sworn to tell the truth at the trialhaf two Defendants, and was now saying that he
lied at those two trials (17). The witness acklealged that he had been sworn to tell the truth at
the two trials (17). When asked why his curr@stimony should be believed as opposed to the

testimony that he gave at the trials of the twodddants, the witness responded that back then, the
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police had “whooped” on him when he was in custdd). The witness was asked if it were not
true that he did not know the specific questiors be would be asked at trial (18). He responded
that the police wrote down a list of questions (18Yhen the trial court asked the question again,
the witness acknowledged that he did not know pleeific questions that he would be asked at the
trials (18).

Charmous Skinner, Jr.

Charmous Skinner, Jr. testified that he went byrtitkname CJ (“Motion Transcript,
05/15/15, 6). He testified that his birth datesv&eptember 24, 1990 (7). His parents were
Charmous Skinner and Lisa Kindred (7). He haedin Michigan from the time that he was three
years old until his mother was murdered (7). wi#es eight years old when his mother was
murdered (7). At the time that his mother was deted, he was living with his mother, her
husband Will Kindred, his little sister, and hilé brother (7). He had a close relationshifhwi
his mother (8).

He recalled the day that his mother died (8)wa$ May 9, 1999, Mother’s Day, in the early
morning (8-9). He was with her when she died (8he died at the gas station (9). His mother
was killed in the car (9). He was in the frorts@).

Earlier that evening, they had all gone to a diiverovie (9). After the drive-in movie, they
went to Will's family’s house (9-10). He had beerthis neighborhood before (9). His mother
drove (9). When they got there, Will got out loé tcar and went into the house by himself (10).
He was in the backseat at the time (10). Oncégbilout of the car, he moved up to the front seat
(10). He, his mother, and his siblings then whitethe car (10). His mother appeared to be

agitated as they waited for Will (10-11). His imetwas huffing and puffing under her breath, and
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swearing a little bit (11). His mother did naystn the car the whole time (11). She got odhef
car and went up to the house that Will had gone (b1). She knocked on the door, and, after a
brief “altercation,” she returned to the car (11).

It was when his mother got to the door of theiraradt opened it that he saw somebody (12).
This somebody was an African-American man in hig-80s, short, with short hair, a big beard, and
a “big ass” nose (12-13). There was no lighthie &rea except from the light from the car, that
being the light that comes on when the car doopen (13). The man was behind his mother, not
directly, but off to the side (113). He (the vags) was sitting in the front passenger seat when h
observed this (13). He saw nobody else in tliaesbut this man (13).

As the man approached his mother, he (the witiessyl a gunshot (14). When the gunshot
went off, the side front window of the car brokd).1 He did not hear anything said between the
man and his mother before he heard the gunshat () did not see the man take anything from
his mother or the car (14). After the gunshottef) his mother got in the car and sped off @ th
nearest gas station (15). When they got to tBestgion, his mother went to the back of the car,
got a bag of ice from the cooler that they hadniakehe drive-in movie, and then she got out ef th
car, “fell out,” and died (15). He did not knowthe time that his mother got back in the car that
she had been shot (15). By that time, he wathnting anything, but was just crying (15). He
recalled an ambulance arriving (15).

The next morning, Will’'s mother told him that hiother had died (15-16). He recalled
going to the funeral some time after, and presgritia mother with a Mother’s Day card (16). He
never was interviewed by any police officers onfave (16). After the funeral, he stayed withIWil

for about a week, and then he moved to Philadelghli@e with his grandmother (16).
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While he was still in Michigan after his motherisnieral, he never talked to Will or his
family about what he had seen that night (16).r dNd any of them ask him about it (16). Had a
police officer asked him, before he left Michigemdescribe what he had seen that night, he would
have told the truth (17). And if a police offidead asked him to view a lineup , he would havabee
able to identify the shooter if the shooter wathmlineup (17).

Once he moved to Philadelphia, where he lived tglgrandparents and his sister, he saw
his biological father (17). When asked if anyladge people talked to him about his mother’s death,
the witness responded that they tried to, but dendt want to talk about it (17). He recallednthe
taking him to a counselor to talk about his mothat,he did not give the counselor any details abou
what he saw that night (18). The reason thaidveat want to talk about it was that he was trying
to forget it (18). In the years following his rhet’s death, he never thought the police needed his
account in order to solve the case (18). He thotlge police had it all figured out (18).

Eventually, he got a letter from a reporter, Stetwis (18). This was around August 31,
2011 (18-19). He responded to Lewis’s lettelirtglLewis that he would help if need be, if the
dude or dudes were in prison for killing his mothad they did not do it, but that if they did do it
he would help in the other direction (19). Alsais letter, he wrote to Lewis that, “I will never
forget the person’s face, and if it is him, | wéktify against him. But if it's not, | would himind
testifying on his behalf’ (20). Lewis was thesfiperson to whom he gave a description of the
person (20). He was incarcerated in Pennsylvahenvine had contact with Scott Lewis (21). He
had been incarcerated for two years (21).

He graduated from high school in 2008 (21). Itwleen the time that he graduated from

high school and the time that he went to prisomddebeen living by himself, selling drugs (21-22).
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What he was in prison for when Scott Lewis contdbien was perjury (22). The charge of perjury,
which he pled guilty to, was for lying on the stgd@d). He lied to protect a friend who was chdrge
with a double homicide (22).

After he spoke to Scott Lewis, he was contactethbyMichigan Innocence Clinic (23).
This was in late 2011 (23). He first spoke topleeple from the Innocence Clinic on the phone,
and then, when he met with them in person, he Wvawis a photo lineup (23). He was shown one
photo at a time from the array (24). He did res the person who approached his mother in the
photo array (24). When asked if he recognizedgoh or Scott in court, the witness responded that
he did not (25).

On cross-examination, the witness acknowledgedritras Affidavit, he did not say that he
heard a gunshot (26-27). He stated that he dithintk that he needed to put that in his Affidavit
inasmuch as the glass shattered, and there was mlinis mother’s chest (27). He acknowledged
that he did not see a hole in his mother’s chefteatime that he witnessed the event (27).

The witness testified that at the time that thegkshattered, his mother was in the process
of getting back into the car, and she was halfwdiie car (27-28). He reiterated that when he saw
the man, the man was behind his mother, andadittlto her side (28). He assumed that the bulle
came through the window (29). He knew that the tmad a gun, but he did not know if the gun
was a rifle or a handgun because he did not s€é3a Nor did he know if the man had the gun
in his right hand or his left hand (34). Wheneaskow long he had his eyes on the guy from
beginning to end, the witness responded, “AboEZ®onds,” but he acknowledged that he was only

guesstimating (34). He knew that the man wastloerg enough for him to get a good look at him
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(35). He did not hear the man say anything soninbther (34-35). All of a sudden, the man just
shot (35).

The witness testified that it was dark out, butlitjeting from the car was good (35). This
was because the car door was open, so that tloe ideme light was on (35). When asked if that
allowed him to see outside of the car, the witmesponded, “Yeah, technically speaking, yeah,
yeah” (35). He did not remember if his minivarsvparked on the right side of the street or the lef
side (35). He did not see what kind of clothing than was wearing (36).

The witness testified that when he wrote his respdetter to Scott Lewis’s letter, he began
by saying, “Wow, your letter really surprised m88]. When asked what it was that surprised him
in Lewis’s letter to him, the witness responded thaas “they was still trying to find out who leld
my mother” (36). The gist of Lewis’s letter thems that “they’re still trying to find out who rdyal
killed my mother” (36). When asked if that suggesto him that the people who had been
convicted of it had been wrongly convicted, thenags responded that Lewis did not suggest that
(36). Rather, what suggested that were the pdipatrse got off of the Internet (36). When asked
what papers he was referring to, the witness redgmbrinews articles” (36). These were not,
however, news articles that he read before Lewisambed him (36-37). They were news articles
that he actually received from Lewis, authored bwis, from which he got the impression that the
people who had been convicted for his mother’'stdeatl been wrongly convicted (36-38). When
asked if his thought process, then, from the getvgms that the two guys had been wrongly
convicted, the witness responded that that wakisdhought process from the get-go, but when he

read “the stuff,” it sounded like the police depaht had done a bad job (38).
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Finally, the witness reiterated that had the pahiterviewed him, he would have given them
a statement (38). But he acknowledged that thisseaeven though afterwards, six months later,
he did not want to to talk to anybody about it (380, the difference was the time frame (39ad H
the police interviewed him on the night of the demt, he would have talked to them, but after the
funeral he did not want to talk to anybody (39).
On examination by the trial court, the witness aslged if his mother and Will Kindred were
getting along okay in the van when they were atiinee-in movie (47). He responded, “Yeah.
| mean, yeah, I guess” (47). When asked whategnadvould have been in at the time, the witness
responded that he did not know (47). Nor did hevk what school he went to at that time (48).
When asked if he remembered the name of his teatiganitness responded, “If | don’t know the
school | went to, how would | know the name of ragc¢her?” (48). When asked what kind of
grades he got back then, the witness respondebédlatvays got good grades, so he would assume
that his grades were good back then (48-49). Vdlkad what his favorite subject in school was,
the witness responded that he had no favorite subgrause he did not like school (49).
On further examination by the trial court, the \es testified that it was pitch black outside
(52). The court asked these questions and gse ttesponses:
THE COURT: A dome light and a van light shinesvdan
the people that are inside the compartment andndaeslly show
anything outside, does it?
THE WITNESS: It does.
THE COURT: Oh, it does?

THE WITNESS: Yeah.
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THE COURT: All right. Were there lights outsidethe
time this incident happened?

THE WITNESS: |don’t recall.

THE COURT: Was the porch light on of the hourss {/our
mom went to?

THE WITNESS: | don’t even think they have a porch
don’t remember a porch.

(54-55).

On further examination by the trial court, the g8 was asked these questions and gave
these responses:
THE COURT: It's avan, okay. Now you saidttheere
was a person that was behind her?
THE WITNESS: Yes.
THE COURT: How far behind her was this person?
THE WITNESS: Maybe six inches.

* * * *

THE COURT: And would it be fair to say that youother
was between you and this man that came up behi?d he

THE WITNESS: Between me?
THE COURT: Your mother —

THE WITNESS: Thecar. She was between heitbelfcar,
and the car door. That's what she was between.

THE COURT: Okay, all right. So the door wastadly
open, and she was inside the door?
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THE WITNESS: When she was shot?
THE COURT: Yes.
THE WITNESS: Yes.

THE COURT: Okay. And this other individualjghman
that was behind her would have been outside thg dgat?

THE WITNESS: Yes.

THE COURT: About how far away from the side o tran
would you say he was?

THE WITNESS: Same amount of space.

(57-58).

THE COURT: Now your mother and this person wHee&i
her, basically, you never heard them say anytlorgpth other?

THE WITNESS: No.

THE COURT: You said that this person came up rxhi
your mother and there wasn’t anything said betwbem, and the
next thing you knew she had been shot and the wirsthattered to
the van, correct?

THE WITNESS: Yes, next thing | knew —

THE COURT: That's all | asked you.

(62-63).

THE COURT: Okay. The amount of time that sheswa
outside the van and this person was behind hernathing being
said, how many second went by from the time sheaigdb the side
of the van and the window shattering? Let’sipthat way.
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THE WITNESS: Idon’t know, I'm not going to @siate.
| don’t know.

THE COURT: Like real quick?

THE WITNESS: Long enough for me to see his face.
THE COURT: That's not what | asked you.

THE WITNESS: I'm saying you asked me how long.
THE COURT: That's not what I'm asking you.

THE WITNESS: How long do you need to recognize
somebody?

THE COURT: That's not what | asked you. I'm exkyou
for a time.

THE WITNESS: |don’t know.

(63-64)

THE COURT: | imagine you must have found it pyett
interesting to be contacted by Mr. Lewis concerrinig?

THE WITNESS: Yes.

THE COURT: Had anyone else ever contacted you
concerning the defendants in this case, Justly stohror Mr.
Kendrick Scott?

THE WITNESS: Yes.

THE COURT: Concerning their involvement or
noninvolvement in this incident?

THE WITNESS: Yes.

THE COURT: Who else?
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THE WITNESS: Wisconsin people.
THE COURT: The people in Wisconsin?
THE WITNESS: Yes.

THE COURT: At the University of Wisconsin Inno@en
Project?

THE WITNESS: Yes.

(69-70).

THE COURT: When the people from the University of
Wisconsin Innocence Project spoke with you, dig $teow you any
photo array?

THE WITNESS: No, | spoke with them on the phomne o
time —

THE COURT: That's all?

THE WITNESS: - and that was that.

THE COURT: And at the time the window broke oae #an
in which you were situated when your mother wag,sfou can't tell
us as to whether she was shot by either a handganifte?

THE WITNESS: No.

THE COURT: How many shots did you hear?

THE WITNESS: One.

THE COURT: One? And did you see a flash or neuzz
flash from the gun?

THE WITNESS: No.

(71).
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On redirect, the witness testified that when he thet phone call from the Wisconsin
Innocence Project, he did not give them a desongif the shooter (73). Scott Lewis was the first
person to whom he gave a description (73).

On recross, the witness testified that when thec@visin Innocence people contacted him,
the only question they asked was, “Did you see \iagipened to your mother,” to which he
responded that he did (74). The Wisconsin Innoegeople did not ask him if he could describe
the person who did the shooting (74). He testifleat the Wisconsin Innocence people said that
they were going to fly out to see him in Pennsyiaabut he never heard from them again (75).

This was in 2007 (75).
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Argument

The trial court did not abuse its discretion in denying Johnson’s motion for new
trial based on newly discovered evidence due to iti;sding that the testimony of
the victim’s son was neither credible nor veracious
A) Johnson’s Claim
Johnson claims that the trial court abused itsreigm in denying his motion for new trial
on the basis of théresstest for newly discovered evidence, where themistson, CJ Skinner, Jr,
testified that neither Johnson nor Scott was thpgisator.
B) Counterstatement of Standard of Review
This Court reviews a trial court's decision to gi@rdeny a motion for new trial for an abuse
of discretion. People v Cresgl68 Mich 678, 691; 664 NW2d 174 (2003). A meftecence in
judicial opinion does not establish an abuse afrdison. Id. A trial court’s factual findings are
reviewed for clear error. Id.
B) The People’s Response
To warrant a new trial based on newly discoverddesce, a defendant must make the
following showings
1) the evidence itself, not merely its materialityas newly
discovered; (2) the newly discovered evidence veasumulative;
(3) the party could not, using reasonable diligehese discovered
and produced the evidence at trial; and (4) the edence makes

a different result probable on retrial.

Cress 468 Mich at 692.
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Obviously, Johnson is basing his claim of innocegaraearily on the testimony of Charmous
Skinner, Jr.

TheCressfactor that is truly at issue here is whetherttla court abused its discretion in
finding that Skinner’s testimony would not makeféedent result probable on retrial. In so fingjn
the trial court obviously found that Charmous Skirns testimony was not credible. And what is
clear is that a reviewing court should not subggitts own opinion of credibility for that of thedl
court, as the recent Order of this CourPeople v Tyne497 Mich 1001; 861 NW2d 622 (2015),
indicates.  That is so, of course, because thedourt is in a superior position to assess the
credibility and veracity of witnesses.

Before discussing Skinner’s testimony, however, Be®ple should like to address the
testimony that convicted Johnson, and for thatena®cott. Both Antonio Burnette and Raymond

Jackson gave testimony that was consistent attbals, that is, the trial of Johnson and the toial

Scott. And the testimony was unwavering eveh&tace of attempts at intimidation and pressure.

Indeed, at the preliminary examination of both Jwmand Scott, the attempt at intimidation by
Johnson and Scott was apparent enough to causgdhening magistrate to comment on it:
THE COURT: He’s [referring to Antonio Burnettejdking
down to keep from looking at your clients that késgking at him
and touching their face. | don’t know if it's threat, or sign
language within the community, or what.
DEFENDANT SCOTT: | wasn’'t doing nothin.’
THE COURT: Oh, you did like this and you did likes.

DEFENDANT SCOTT: | have a nervous problem.
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THE COURT: And like this and like that.  Anlgetone
named Stank, he did like this, goes like this,igaat him. 1don’t
know what those looks in the neighborhood meatis just like |
don’t know what lick means.

Sir, keep your hand down.

(Preliminary Examination Transcript, 05/26/99, 48-4

* * * *

THE COURT: Well, I'm watching his (referring tordonio
Burnett] demeanor and it seems like he’s scarddath of these two
young men that you are representing.

MR WILLIAMS [Counsel for Scott]: That may be trugur
Honor. That may be the Court’s interpretatioMaybe he’s not
afraid of these guys.

BY MR WILLIAMS:

Q Are you afraid of these men at the time?
A Yes.
Q You are?

MR. WILLIAMS: Terrible answer, your Honor.
MR. FURTAW [Assistant prosecutor]: Well —

THE COURT: Well, I've been sitting here awhiledalive
seen a number of cases, and | can usually caktitypgood.

(Preliminary Examination Transcript, 05/26/99, 61).

And, as far as Raymond Jackson, this witness stuais story even though Johnson and Scott tried

to intimidate him while the three of them were alipe custody togethet . Also, at Johnson'’s trial,

! As noted previously, Jackson testified at Johisstrial that at some point he got

locked up on the™floor of police headquarters (Waiver Trial Trarigtr01/11/00, 79).
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on cross-examination of Eugene Jackson, Raymokddas brother, who testified for the defense,
Eugene Jackson acknowledged that he had a corniwarsath Raymond in front of the building
during a break in the trial and that she (the pros®) was present for the conversation (Waiver
Trial Transcript, 01/11/00, 146-147). He acknadged that he told Raymond that he did not
appreciate the way that he was testifying, thalilenot think that he (Raymond) would do Stank
like that (147). He also acknowledged that Rayd'®response at that time was that he was just
telling the truth (147). He acknowledged thatrtktwas his very good friend and had been for 16
years (148).

The People simply do not see Johnson’s and Scattiesnpts at intimidation as being
consistent with innocence.

Maybe Antonio Burnette and Raymond Jackson wereeaksp about times, but Burnette
was consistent in his testimony about what JohasarScott told him, and Jackson was consistent
in his testimony about what Johnson told him. dArfact that corroborates Burnette’s testimony
is that a spent .22 caliber long Winchester SupkneX cartridge casing was found in front of 4470
Bewick (Waiver Trial Transcript, 01/11/00, 81), éwknette testified that he saw Johnson and Scott
with an AK-47 and a .22 rifle (Waiver Trial Trangatr 01/11/00, 30; 60-61). As to Johnson’s
claim of innocence that is based primarily on #&itmony of Charmous Skinner, Jr., the People

would first note that whether the trial court fouskinner to be credible is the linchpin inquiry.

Johnson and Snookie (Scott) were also on that {Ilt@y. Snookie kept hollering out something
all night that caused him distress (80). Theas @also a time when Johnson walked by his cell
and stopped, pointed his finger into his cell, aadl, “I ain’t going to believe the hype; | willge
you.” (81-82). Johnson also said that whatevegdhekson) told the police, he (Johnson) was
going to fuck him up (83).
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And, as noted previously, a reviewing court willgdeference to any credibility finding that altria
court makes. See again this Court’s Orddnyiner, supra

The People believe that there are a number of nsaghy Skinner’s testimony should not
have been believed, and why the trial court didbsbieve it.

First, a seed was planted in Skinner's mind, ifind®2007 when the Wisconsin Innocence
Project contacted him and asked him if he witnessedshooting, then by way of Scott Lewis’s
letter to him and the articles that Skinner saal tlewis gave to him, that the person or persors wh
had been convicted of his mother’'s murder had baengly convicted. That would then explain
why he would not pick anybody out of the photo wrraHe could certainly surmise that the
photographs of the “wrongly convicted” persons wiblé in the photo array. This would also
explain why Skinner did not seem to want to ansertrial court’s question about how long the
episode took. Skinner’s response, as if readmg fa script, was that it took long enough for him
to see the face of the shooter, and when toldhiaatvas not the question, Skinner persisted in not
answering the question, until finally he relented gust said that he did not know. Furthermore,

and one would have had to have been at the evagritearing, the whole tenor of Skinner’s

2 Charmous Skinner, Jr. testified that the Wisaminnocence Project contacted him in

2007, and asked him, “Did you see what happengduomother,” to which he responded that
he did, but they did not ask him if he could ddsethe person who did the shooting.

The Wisconsin Innocence Project got involved innkam’s case before they filed his
third Motion for Relief from Judgment. It wagefJohnson filed his in pro per second Motion
for Relief from Judgment, and Judge Edwards dethat that the Wisconsin Innocence Project
got involved by filing on Johnson’s behalf an Aggliion for Leave to Appeal to the Court of
Appeals to appeal Judge Edwards’s denial of Johssoond Motion, and after the Court of
Appeals denied that on February 1, 2009 (Courtmgefals No. 287529), the Wisconsin
Innocence Project filed on Johnson’s behalf an &ppbn for Leave to Appeal with the
Supreme Court, which was denied on September Z8 @upreme Court No. 138618).
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demeanor on the People’s cross-examination of &imd,certainly the trial court’s examination of
him, was of impatience and evasiveness, if not dmihimpertinence.

Second, the picture that Skinner drew at the ewidgnhearing when he testified was a
before and after picture. The before picture tieedrew shows his mother standing outside of the
van in front of the man and slightly off to hislitgand the after picture shows her halfway int® th
van, with the van door open, and the door separaisxmother from the man. Itis hard to fathom
how, if this was the scenario, why the man woutdHe victim get into the van at all.

Finally, the trial court, in questioning Skinnerade a point or at least suggested that sitting
in the passenger seat with the dome light of tlneoveagainst a dark outside background would have
made it, if not impossible, very difficult to seeyshing out in the dark.

None of the findings made by the trial court, wttle exception of its finding that Skinner
would have slept through the movie at the drivéaeater, which was speculative, were clearly
erroneous. Certainly, the trial court’s findidgat Skinner’s previous conviction for perjury in a

murder case was indicative of his lack of veraditgt is his disposition to tell the truth, was not

® The People are cognizant that Johnson and Bawét attached three cases where the
courts in those cases found it reasonable thatad@me light could illuminate somebody
outside of the car. The People submit that tlvases are distinguishable in that the identifier of
the person standing outside of the car was nadeénie car with the light shining down into the
inner compartment of the car, as Skinner was.Tyher, the identifier was in a different vehicle
when he said that he viewed Tyner by way of thee@bght of the vehicle that Tyner was in (the
Opinion does not say whether the person the idenidentified as Tyner was inside or outside
of the vehicle). IrSeals v Rivardthe identifier was either in the driver's seahdf car or
outside of the car when he said that he saw byofays dome light the two robbers standing
outside of his car. There would be a differetice,People assert, between sitting in the driver’s
seat and looking out because the dome light woelghining behind the identifier, and sitting in
the passenger seat and having to look throughdheedight out into the dark. And finally, in
Caldwell v Lafler the identifier was standirmutsideof his vehicle getting robbed and he was
able to see the robber by way of his dome light.
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clearly erroneous. Nor was the court’s findingttBkinner’'s mother would have blocked Skinner’s
view of the perpetrator clearly erroneous. NosWee trial court’s finding that Skinner would not

remember with any type of detail the perpetrattate after 16 years.
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Il. When an appellate court remands a case with spét instructions, it is
improper for a lower court to exceed the scope ohat order. According to this
Court’'s Remand Order, the trial court was to limit itself to a consideration of
Charmous Skinner’s proposed testimony, that the muwterer of his mother was
a person other than Justly Johnson or Kendrick Scat and whether such
testimony, either under an ineffective assistance counsel theory or a newly
discovered evidence theory, warranted a new trialthe trial court was not
directed by the Remand Order to give an opinion abat the type of murder
involved or the motive for the murder. But the tial court also did do what it
was directed by this Court’'s Remand Order to do, tlat is, to again, determine
whether the testimony of Charmous Skinner either uder an ineffective
assistance of counsel theory or a newly discoveredidence theory, warranted
a new trial, and the trial court did not find Skinner to be a credible witness as
far as his testimony that he saw the murderer andhat it was neither Johnson
nor Scott. Reversal of the trial court’s Order cenying Johnson’s Motion for
Relief from Judgment is not warranted.

A) Johnson’s Claim

Johnson makes three (3) claims: (1) that, at nodbery was the only theory presented, and
thus, it was necessary to securing Johnson’s fetwmygler conviction; (2) that, as Judge Callahan
found, the newly discovered evidence convincingigcaedited the robbery theory that the
prosecution relied on at trial to meet the critiealmerated felony requirement of felony murder;
and (3) that being convinced that the evidencéathearing entirely defeated the robbery theory,
Judge Callahan plainly abused his discretion ityahgpdohnson’s Motion for Relief from Judgment.
B) Counterstatement of Standard of Review

Whether the trial court exceeded the scope ofutisaity on remand is a question of law,

which this Court reviews de novo.
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C) The People’s Response

i) Claim that showing the commission of the attapt to commit an enumerated
underlying felony was necessary to securehlmson’s felony murder conviction

The People agree with Johnson to the extent thatdar to convict Johnson of felony
murder, the prosecution had to show that the upidgrenumerated felony to support the felony
murder charge was committed. The charged enuettratderlying felony was not robbery,
however, but larceny; that is, the prosecutiontbaghow that the murder was committed during the
perpetration of or the attempt to perpetrate aelayc
i) Claim that Judge Callahan found that the nevy discovered evidence convincingly

discredited the robbery theory that the prgecution relied on at trial to meet the
critical enumerated felony requirement of élony murder

The People do not dispute that a reading of tla ¢ourt’s findings on remand from the
Court of Appeals do show that the trial court wethe opinion that the killing of the victim hadtno
been a robbery gone bad (which had been the priose'sutheory at trial) (Motion Transcript,
08/07/15, 14-16).

As can be seen from a reading of this passaggjdheourt based its opinion that the murder
of Lisa Kindred had not been the result of a roplgene bad, but instead possibly a murder-for-hire,
involving the husband having hired the Defendaoitsthe Roseville Police reports of domestic
abuse. The question, as the People see it, ierie trial court should have even considered
the police reports of domestic abuse at this hgammremand. Indeed, the People objected to the

admission of, and the trial court’s consideratifrtlre police reports on a number of grounds (see

Motion Transcript, 04/08/15, 28-30), those beingttthe admission of, and the trial court’s

-40-

NV T2:2S:6 9T02//T/3 DS Ag AaAIFDIY



consideration of, the police reports, were beydedstope of this Court’'s Remand Order, that they
were hearsay, and that they were not admissiblausecthey were not relevant.

a) The Roseville Police reports of domestic abeisvere beyond the scope of the
Supreme Court’'s Remand Order

This case was on remand pursuant to this CourtlelQwhich stated, in pertinent part:

[W]e REMAND this case to the Court of Appeals for
consideration, as on leave granted, of the follpmssues: (1)
whether trial counsel rendered constitutionallyfimetive assistance
by failing to call Charmous Skinner, Jr., as a e at trial; (2)
whether the defendant is entitled to a new triajiounds of newly
discovered evidence in light of the proposed ewsderelated to
Charmous Skinner, Jr., as an eyewitness to thedideni3) whether
appellate counsel rendered constitutionally ineiffecassistance by
failing to raise these two issues on direct appeal;

As can be seen, the claims regarding the victiorsvgere the subject matter of the remand
from this Court. In his initial Application toihCourt (Docket No. 147410), Johnson did not even
make any claim about evidence of domestic violead for good reason. Johnson could not make
this claim because Johnson, in a third Motion feti& from Judgment, filed by the Wisconsin
Innocence Project in November of 2009, made tlegation that he had new evidence of ineffective
assistance of trial counsel for trial counsel’sufi@ to investigate and present evidence of domesti
abuse on the part of Will Kindred against the wicti In an Opinion and Order, dated February 2,

2010, Judge Edwards (Judge Callahan’s predecesgended that claim. In his Application to this

Court from the denial of his third Motion for Rdlieom Judgment, Johnson claimed as follows:
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Justly Johnson is entitled to a new trial, or aistean evidentiary
hearing, based on new evidence of ineffective &s®e of counsel.

A. Trial and appellate counsel performed deficiently
l. Trial and appellate counsel performed deficiebsiyailing to
investigate and present evidence pointing to Willkindred
as the true perpetrator.
a. Evidence of William Kindred’s history of violent®vard the
victim
The Court of Appeals denied Johnson’s Applicationlfeave to Appeal the trial court’s
denial of his third Motion for Relief from Judgméifdr failure to meet the burden of establishing
entitlement to relief under MCR 6.508(G)(2) (sie}daMCR 6.508(D),” (Court of Appeals No.
298189), and this Court denied Johnson’s Applicetis Leave to Appeal “because the defendant
has failed to meet the burden of establishinglentint to relief under MCR 6.508(D).” (Supreme
Court No. 142526). As can be seen, a claiminglab domestic violence had already been denied

in prior proceedings. And its consideration Ine instant successive Motion for Relief from

Judgment was barred. MCR 6.502(G), and MCR 6Baj.*

*  The People are cognizant this argument woulchpply to Johnson’s co-defendant

Kendrick Scott, and that this Court, in its Rem&nrder, did state, “if [this Court] determines
that the defendant is not entitled to relief, hattthe defendant in People v Kendrick Scott
(Docket No. 148324) is entitled to relief, the Confr Appeals shall determine whether

the defendant would have been entitled to relieftauMCR 6.508(D)(2) . ..” ltis the
People’s position that evidence of domestic viotewas also beyond the scope of this Court’s
Remand Order in Scott.

-42-

NV T2:2S:6 9T02//T/3 DS Ag AaAIFDIY



b) The Roseville Police reports were hearsay

To potentially effect a different result on retraadd thereby satisfy the four@ressfactor,
the newly discovered evidence must be admissibieople v Grissom492 Mich 296, 324; 821
Nw2d 50 (2012) (Marilyn Kelly, J. concurring).

Reports prepared by police officers or their &dftiis are not admissible under MRE 803(6),
the business records exception, or MRE 803(8) ptii#ic records exception, because they are
adversarial investigatory reports prepared in grdton of litigation and thus lack the requisite
indicia of trustworthiness. People v McDaniel469 Mich 409, 413-414; 670 NW2d 659 (2003);
Solomon v Shuelt35 Mich 104, 130-133; 457 NW2d 669 (1990).

c) The Roseville Police reports were not relevan

Simply showing a motive for a murder is not enotigimake such evidence admissible
without there being some nexus between the praffevédence and the charged crime. Siete
v Rabellizsa79 Hawali'i 347; 903 P2d 43, 46-47 (1995), anddases cited therein.

d) Johnson did not show that the Roseville Pokcreports could not have been
discovered for trial using reasonable dilignce, in any event.

As far as the “evidence” of domestic abuse beimgydiscovered, it was never explained
why it could not have been discovered for triahggieasonable diligence. Thus, it did not pass th
four factor test oCress, suprawhich is, that:

1) the evidence itself, not merely its materialityas newly
discovered; (2) the newly discovered evidence veasumulative;
(3) the party could not, using reasonable diligencejehdiscovered

and produced the evidence at triahd (4) the new evidence makes
a different result probable on retrial. (Italexdded).
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i) Claim that inasmuch as Judge Callahan wasanvinced that the evidence
at the hearing entirely defeated the roblrg theory, he (Judge Callahan)
plainly abused his discretion in denyingahnson’s Motion for Relief
from Judgment.

The People will once again set forth what this €stated in its Remand Order:
[W]e REMAND this case to the Court of Appeals fonsideration,
as on leave granted, of the following issues: (i¢ther trial counsel
rendered constitutionally ineffective assistanceféiling to call
Charmous Skinner, Jr., as a witness at trial; (®tiver the defendant
is entitled to a new trial on grounds of newly digered evidence in
light of the proposed evidence related to Charngkisner, Jr., as an
eyewitness to the homicide; (3) whether appellatensel rendered
constitutionally ineffective assistance by failitgraise these two
issues on direct appeal;

It seems rather clear that the trial court wasnhat itself to a consideration of Charmous
Skinner’s proposed testimony, that the murderdériomother was a person other than Johnson or
Kendrick Scott, and whether such testimony, eitimeler an ineffective assistance of counsel theory
or a newly discovered evidence theory, warrantedvatrial. The trial court was not directed by
this Court’'s Remand Order to give an opinion altbattype of murder involved or the motive for
the murder. Nor does the trial court, in itgdfings, allude to anything testified to by Charmous
Skinner that would have led to the conclusion tha was a murder-for-hire, as opposed to a
robbery gone bad.

When an appellate court remands a case with spatstiructions, it is improper for a lower
court to exceed the scope of that ordéteople v Russel297 Mich App 707, 714; 825 NW2d 623

(2012). That is what happened here, as far asi#heourt giving its opinion about what the case

was about, or what the motive for the murder waBhe trial court was simply not directed to
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address the motive for the murder, or give an opiran what type of murder it was. The trial
court’'s musings about what type of murder was iwed) or what the motive of the murder was,
should be regarded as mere dicta.

Although the trial court did exceed the scope of @ourt’'s Remand Order when it gave its
opinion that this was a murder-for-hire, as opposted robbery gone bad, the trial court,
nevertheless, also did do what it was directedhisy@ourt’s Remand Order to do, that is determine
whether the testimony of Charmous Skinner eithdeuan ineffective assistance of counsel theory
or a newly discovered evidence theory, warranteevatrial. The trial court did not find Skinner
to be a credible witness as far as his testimoay lie saw the murderer and that it was neither
Johnson nor Scott. And the trial court found thattnson’s trial counsel, as well as counsel for
Scott, were not ineffective in seeking out Skinieetrial. Thus, the trial court did address, alidi

arrive at a conclusion, relative to the issues tthiatCourt directed it to do in its Remand Order.
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lll.  Johnson’s claims of ineffective assistance ofrial and appellate counsel

pertaining to the victim’s son should fail.
A) This Court’s Inquiry

This Court’s other inquiries, in its Remand OrdeNovember 21, 2014, were (1) whether
trial counsel rendered constitutionally ineffectassistance by failing to call Charmous Skinney, Jr
as awitness at trial; and (2) whether appellat@sel rendered constitutionally ineffective assiséa
by failing to raise these two issues (the newlycalgred evidence issue and the ineffective
assistance of counsel of trial counsel issue) mctappeal.
B) The People’s Response

In his Affidavit (attached aBeople’sAppendix A), the victim’s son states that after his
mother’s death, he shut down and repressed it tlaatdhis family tried to make him talk to a
counselor, but he never did talk to any counsealtnerapist about his mother’'s death. He gawe lik
testimony at the evidentiary hearing.  If thetimcs son would not even talk to a counselor or

therapist, there seems little likelihood that haulddhave been willing to talk to a lawyer.
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IV.  There is no free standing claim of innocence iMichigan jurisprudence, nor

should there be; in any event, Johnson has not shawentitlement to relief under

the stringent burden of proof that other states wheh had recognized such a

claim have applied.

A) Johnson’s Claim

Johnson’s final claim is that this Court shouldngraim relief under a free standing claim
of innocence standard.

B) The People’s Response

The first problem is that Johnson did not raiss thaim in the Court of Appeals. Thus, that
Court was not given the opportunity to considethsaclaim. See e.§eople v Holloway387
Mich 772 (1972) (“an appellant may not raise irst@ourt an issue not presented to the Court of
Appeals.”).

In Herrera v Collins 506 US 390; 113 S Ct 853; 122 L Ed 2d 203 (199@)United States
Supreme Court, in the context of federal habeagewsgvand although not going so far as to
conclusively recognize that a cognizable actuala@mce claim exists under the federal constitution,
stated: “We may assume, for the sake of argumedgdiding this case, that in a capital case a truly
persuasive demonstration of ‘actual innocence’ nefth trial would render the execution of a
defendant unconstitutional, and warrant federathalyelief if there were no state avenue open to
process such a claim.”ld., 506 US at 417; 113 S Ct at 869. More recettily Supreme Court
has reaffirmed that no stand alone actual innocelag® has yet been recognized, explaining: “We
have not resolved whether a prisoner may be enmtitiéabeas relief based on a freestanding claim

of actual innocence.” McQuiggin v Perkins, S —;133 S Ct 1924, 1931; 185 L Ed 2d 1019

(2013). If such a right exists, it seems questie whether it would apply to Johnson’s case
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because his case is not, in contrastéorera, a capital case. Seéright v Stegall247 Fed App’x
709, 711 (CA 6, 2007). Furtheflerrera also suggested that, when available, the apptepria
avenue for relief on actual innocence grounds nestn application for executive clemency.
Herrera, 506 US at 414-417; 113 S Ct at 867-8609. Bseauch avenues are available in
Michigan, see Const 1963, art 5; 8 14; MCL 791.248,not clear that the type of actual innocence
claim contemplated iferrera would be properly brought before the courts. hndmn has not
shown the existence or applicability of a federaéstanding actual innocence claim in this case.

In any event, assuming that such a right existdlichigan, “the burden placed upon the
applicant to prevail in a freestanding-actual-irgraze claim should be a ‘Herculean task’ because,
once an applicant ‘has been afforded a fair tnmal eonvicted of the offense for which he was
charged, the presumption of innocence disapp€easfi]in the eyes of the law, [the applicant] does
not come before the Court as one who is ‘innocént,’. . . . as one who has been convicted by due
process of law . ... ” Ex parte Harleston431 SW3d 67, 70 (Tex App, 2014), quoting from
Herrera, supra506 US at 399-400; 113 S Ct at 859-860. Twwhen a defendant has been “tried
before a jury of his peers, with the full panoplypotections that our Constitution affords crimina
defendants,Herrera, supra 506 US at 419; 113 S Ct at 870, it is appropriateapply an
“extraordinarily high” standard of review. Id., 506 US at 426; 113 S Ct at 874 (O'Connor, J.,
concurring).

A number of states that do recognize a free stgndiaim of innocence do apply an
exceedingly high standard. These states requérel¢fendant to prove by clear and convincing
evidence that no reasonable juror could have fthdefendant guilty in light of the new evidence.

Ex parte Harleston, supr&ngesser v Young§s56 NW2d 471, 483-484 (SD, 201&%kate v Beach,
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370 Mont 163, 168; 302 P3d 47, 53 (2013rris v Commissioner of Corrections34 Conn 44,
49; 37 A3d 802, 806 (2012Montoya v Ulibarri, Warden142 NM 89, 99; 163 P3d 476, 486
(2007);People v Colel Misc 3d 531, 542; 765 NYS 2d 477, 486 (2003).

As the Court observed iMontoya the burden to prevail on a free standing claim of
innocence is more rigorous than the standard inthos@& defendant making a motion for new trial
on the basis of newly discovered evidence. 1KPaN99; 163 P3d at 486. This was so, the Court
said, because the latter standard, requiring andafg to only show that the newly discovered
evidence would probably change the result if a tieal were granted, did not go far enough to
protect the public’s interest in the finality ofcanviction obtained after a defendant had been
afforded all constitutional rights required by lawld.

The People have already argued, and given reasbys Jshnson’s newly discovered
evidence did not, and does not, warrant a newunder theCressstandard. It seems axiomatic
that if his newly discovered evidence does nots8athis standard, it should not be found to sgtisf

the more stringent clear and convincing evidenaedsird.
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Relief

Wherefore, the People respectfully request that Hwnorable Court deny Defendant

Johnson’s Application for Leave to Appeal.

Respectfully submitted,

Kym L. Worthy
Prosecuting Attorney
County of Wayne

Jason W. Williams
Chief of Research
Training and Appeals

[s/ __Thomas M. Chambers
Thomas M. Chambers (P 32662)
Assistant Prosecuting Attorney
19 Floor, 1441 St. Antoine
Detroit, Michigan 48226
Phone: (313) 224-5749

Dated: August 11, 2016
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